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QUESTIONS PRESENTED

(1) Whether this Court’s decision in Rodriguez v. United States supports a categorical right to
conduct a criminal history inquiry as part of every routine traffic stop, regardless of whether
the inquiry prolongs the stop.

(2) Whether a drug dog has unlawfully violated the Fourth Amendment under the common
law trespassory test when it jumps and plants its front paws on the driver’s side window

and sniffs the air emanating from the driver’s compartment.
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STATEMENT OF THE CASE
8:02 p.m.—The Traffic Stop Begins. On September 8, 2021, at 8:02 p.m., Officer Robby

Hersh (Officer Hersh) of the Pacificana Highway Patrol instructed Wayne Braden (Braden) to pull
off of the interstate after he failed to indicate a lane change in violation of Pacificana state law. R.
at 2. Braden complied, exited the interstate, and lawfully stopped his vehicle on the shoulder of
the off-ramp. R. at 12. After stopping his vehicle behind Braden’s, Officer Hersh exited his patrol
car and observed there was only one occupant in the vehicle. R. at 12. He approached the vehicle
on the passenger side and instructed Braden to roll down the window; Braden complied. R. at 3.
Using his flashlight, Officer Hersh looked inside the truck and did not see any alcohol or other
prohibited items in plain view. R. at 3. From Officer Hersh’s perspective, there were no signs that
Braden was intoxicated, nor was there anything unusual about the stop. R. at 13. In fact, Officer
Hersh said Braden was “quite pleasant” from the beginning. R. at 13. Next, Officer Hersh
requested that Braden produce “his driver’s license, vehicle registration, and proof of insurance.”
R. at 3. Braden complied. R. at 3.

8:04 p.m.—The Computer Malfunctions. In accordance with Pacificana Highway Patrol
Policy, Officer Hersh returned to his patrol vehicle to verify the vehicle registration, verify the
insurance was active, and run a criminal records check. R. at 3. However, when he attempted to
use his mobile data terminal (the vehicle’s computer), it would not start, and he appeared to have
had a technical malfunction. R. at 3. For the first time in his three years of being a patrol officer,
Officer Hersh’s computer malfunctioned, prohibiting his ability to run the checks from his
terminal. R. at 14. Had his computer been working, the searches and ticket process would have
only taken around three minutes. R. at 14.

Conducting a criminal records check is a part of the Pacificana Highway Patrol Policy

because, as Officer Hersh put it, the officers “want to know who [they are] dealing with.” R. at 13.



Additionally, the vehicle verification process is in place to ensure that the vehicle is not stolen and
that it is compliant with registration fees. R. at 13. However, upon Officer Hersh’s initial
observation, Braden’s documents all appeared “legitimate” and “properly issued,” and his vehicle
displayed an “up-to-date” registration sticker. R. at 13. But rather than trusting that his own
experience conducting traffic stops gave him reliable instincts, see R. at 13, Officer Hersh used his
radio to ask nearby units to respond to his location to assist with verifying Braden’s documents
and running the criminal history check. R. at 3. Dispatch could also have assisted in running the
checks, but Officer Hersh testified that it would have taken the same amount of time as having
another officer help once they responded to the scene. R. at 14.

8:04 p.m.-8:24 p.m.—Officer Hersh waits. After radioing for backup, Officer Hersh exited
his vehicle and told Braden to “hang tight.” R. at 3. Officer Hersh returned to his vehicle, and the
men waited for twenty minutes before another officer arrived. R. at 14.

8:24 p.m.—Agent Mitchell Responds. The only unit that responded to Officer Hersh’s
request was the DEA Special Agent, Amanda Mitchell (Agent Mitchell). R. at 14. While Officer
Hersh did not specifically ask for an officer with a K-9 to respond, Agent Mitchell happened to be
driving on the same interstate when she heard Officer Hersh’s request. R. at 14. She saw that her
own terminal was working, then radioed that she was twenty minutes away and would respond. R.
at 3. Agent Mitchell was the handler for a DEA K-9 named Luna, and Luna was with Agent
Mitchell that night. R. at 14. Agent Mitchell and Luna arrived at the scene at 8:24 p.m., twenty-
two minutes after Officer Hersh initiated the traffic stop. R. at 14.

When she arrived at the scene, Agent Mitchell could hear Braden yelling from his car. R.
at 14. She exited her vehicle allowing Officer Hersh to use the mobile data terminal to run the

various records checks. R. at 14. She could hear Braden becoming more agitated and yelling



expletives from his car. R. at 14. Based on her training and experience, Agent Mitchell also knew
the interstate was frequently used by narcotics traffickers. R. at 14-15. With all of this in mind,
she decided to run Luna around the vehicle as a precautionary check for narcotics. R. at 14.

The Dog Sniff. Agent Mitchell and Luna circled Braden’s vehicle twice. R. at 15. While
Luna never physically entered the interior of the vehicle, she nearly touched the vehicle in many
instances. R. at 4. Her nose came close to the vehicle’s seams, her snout entered the wheel well
areas, and she reached for the vehicle’s undercarriage. R. at 4. On her second pass around the
vehicle, Luna made two potential contacts when she jumped up, once on the rear passenger side
and another on the front passenger side. R. at 4. She made explicit contact when she planted her
front paws on the door and window of the vehicle to stand up and sniff its upper seams. R. at 4.

Throughout the sniff test, Agent Mitchell made upward gestures and presented areas for
Luna to sniff. R. at 4. Luna alerted to the presence of narcotics after she made the explicit contact.
R. at 4. Upon this alert, Agent Mitchell and Officer Hersh ordered Braden out of his truck, and
Agent Mitchell proceeded to search it. R. 15. She located a black duffle bag that, upon opening,
revealed what she recognized as methamphetamine. R. at 15.

Procedural History. After Officer Hersh and Agent Mitchell seized and tested the narcotics
from his vehicle, Braden was indicted for violating 21 U.S.C. 8841(a)(1). R. at 4. He moved to
suppress the narcotics evidence, arguing his Fourth Amendment rights were violated twice. See R.
at 4. First, the traffic stop was unduly prolonged, constituting an unconstitutional seizure, and
second, Luna’s dog sniff was an unconstitutional search. See R. at 4.

After an evidentiary hearing, the district court, considering the totality of the
circumstances, determined that the traffic stop was not unduly prolonged and that the dog sniff

was not conducted in a way that violated Braden’s Fourth Amendment rights. See R. at 5.



Accordingly, the district court denied Braden’s motion to suppress the evidence. R. at 5. Braden
pled guilty to the violation of 21 U.S.C. §841(a)(1) and timely filed his notice of appeal. R. at 5.

In a 2-1 decision, the Thirteenth Circuit Court partially agreed with the district court on the
first issue. R. at 8. While the Thirteenth Circuit followed the categorical approach rather than the
case-by-case analysis, the court still determined that the traffic stop was not unlawfully extended.
R. at 8. On the second issue, the circuit court disagreed with the district court—holding that Luna’s
placement of her paws on the vehicle was an unconstitutional search under the common-law
trespassory test. See R. at 10. The Court of Appeals ultimately reversed the judgment of the district
court and ordered that the lower court grant Braden’s motion to suppress. R. at 10. Judge Dailey
filed a dissenting opinion expressing his disagreement with the majority’s decision to apply the
categorical approach to the first issue. R. at 11. Judge Dailey stated the court must adopt the case-
by-case approach, and in his own application of the test, he concluded that the stop was unduly
prolonged. R. at 11.

The United States Supreme Court granted the United States’ petition for a writ of certiorari.
R.at1.

SUMMARY OF THE ARGUMENT

The case-by-case approach is required when determining whether a criminal records
inquiry unconstitutionally prolonged the seizure of an individual during a traffic stop. The
Thirteenth Circuit erred in holding that the categorical approach was the proper test for determining
whether a traffic stop was unduly prolonged by the performance of a criminal records check. The
tolerable duration of a traffic stop is restricted to the time necessary to address its “mission”—
handling the traffic violation and attending to any related safety concerns. The United States
Circuit Courts apply two schools of thought on this issue—some applying a categorical approach

and the rest applying a case-by-case approach.



The categorical approach maintains that an officer’s decision to conduct a criminal history
check on a driver is always justified because it is a “negligibly burdensome precaution” consistent
with ensuring an officer’s ability to safely conduct the traffic stop. Under the case-by-case
approach, criminal records checks are only justified when the check, viewed in the totality of the
circumstances, is prudent for officer safety. In Rodriguez v. United States, this Court distinguished
between tasks that are included in the mission of the traffic stop—ordinary inquiries—and the
tasks that are not ordinary but rather are performed to detect evidence of criminal wrongdoing.
This Court’s Fourth Amendment precedent, including Rodriguez, requires a case-by-case approach
because running a criminal history check is not included in a traffic stop’s mission.

Additionally, the case-by-case analysis is mandatory because this Court’s Fourth
Amendment precedent requires that the lawfulness of searches and seizures be evaluated under the
totality of the circumstances. Furthermore, Rodriguez requires that the analysis includes the
consideration that an officer’s authority for seizure terminates at the point that the traffic stop
should have reasonably been completed. When analyzing an issue that requires the Court to assess
reasonableness, a case-by-case approach is compulsory.

The case-by-case approach guarantees that criminal record checks can only be conducted
if they are part of the mission of the traffic stop. If the check adds time to the stop, it is only
constitutional if it is “negligibly burdensome” and necessary to carry out the traffic stop safely. In
addition, the case-by-case approach requires that all criminal history checks be performed within
the timeframe necessary to complete the stop’s mission. Adopting the case-by-case approach
ensures that decisions to prolong a stop like Officer Hersh’s would never be tolerated and prevents
the possibility that clear constitutional violations are swept under the rug of a categorical approach.

Finally, the case-by-case analysis ensures that the difference between tasks related to officer safety



and those measures aimed at detecting criminal wrongdoing is distinctly evaluated for every
prolonged traffic stop.

Under the case-by-case approach, Officer Hersh unlawfully prolonged the traffic stop.
When an officer decides to take time to conduct a criminal records check, it must be reasonable
and minimally intrusive. Officer Hersh’s criminal records check was not minimally intrusive
because he unnecessarily added twenty minutes to the duration of the stop in order to conduct the
check. Also, the stop was impermissibly extended because Officer Hersh chose to wait for Agent
Mitchell’s assistance in a matter unrelated to the reason for the traffic stop. While Officer Hersh
testified that Pacificana Highway Patrol Policy requires officers to run a criminal records check,
this policy does not shield the highway patrol from constitutional requirements. Although Officer
Hersh was acting in accordance with Pacificana Policy, the decision to wait for Agent Mitchell to
respond was unreasonable in that it caused the stop’s duration to excessively surpass the three-
minute search Officer Hersh ran on a routine basis.

To be sure, there are some circuits that employ the categorical approach, but they have
fundamentally misinterpreted Rodriguez. These courts latch onto the language in Rodriguez that
allows officers to conduct “negligibly burdensome” inquiries as part of completing the traffic stop
safely. However, the correct interpretation is that a “negligibly burdensome precaution” may be
justified and permissible for officer safety, but such a precaution is not automatically a part of the
mission of the stop. Also, in Rodriguez, this Court enumerated the typical inquiries included in an
officer’s mission during a traffic stop, and checking criminal histories did not make the list.

Even if this Court applies the categorical approach, Officer Hersh still unlawfully
prolonged the stop because he did not diligently pursue his investigation. Having determined that

under both approaches, Officer Hersh prolonged the traffic stop, this Court should hold it



unconstitutional because Officer Hersh had almost no indication that Braden was engaged in
criminal conduct beyond the reason for the traffic stop. Thus, he did not have the reasonable
suspicion required to justify extending the stop.

Therefore, this Court should reverse the holding of the Thirteenth Circuit.

Luna’s physical contact with the vehicle constituted an unconstitutional search. This
Court should affirm the holding of the Thirteenth Circuit that the DEA canine, Luna, committed
an unconstitutional search under the Fourth Amendment. When she jumped onto the driver’s side
window, planted her two front paws on it, and smelled the air emanating from the driver’s
compartment, Luna performed an unconstitutional search under the common-law trespassory test.
A vehicle is an “effect” under the language of the Fourth Amendment and is, therefore,
constitutionally protected. The common-law trespassory test from United States v. Jones provides
that an unconstitutional search occurs when the government (1) physically intrudes upon a
constitutionally protected area, (2) for the purpose of gaining information, and (3) without a license
to do so.

First, Luna physically intruded upon a constitutionally protected area (the vehicle) when
she planted her paws on the door and window of the vehicle and sniffed its upper seams—making
physical contact with Braden’s truck. The slightest physical intrusion will constitute a trespass, so
even Luna’s seemingly minimal touching of the vehicle was a common-law trespass. Second, Luna
trespassed for the purpose of gaining information. A sniff test performed by a narcotics detection
dog is, by its nature, done for the purpose of collecting information. When Luna performed the
sniff test, she was gathering information about whether narcotics were present in Braden’s vehicle.
Third, Luna’s information-gathering trespass was unconstitutional because Braden did not consent

to Luna touching his vehicle during the sniff test. This Court has articulated that a Fourth



Amendment search becomes unconstitutional when the investigation was accomplished through
“unlicensed physical intrusion.” Having already reached the conclusion that Luna’s physical
contact with Braden’s vehicle was a search under the common-law trespassory test, this search
should be deemed unconstitutional because it lacked Braden’s express or implied consent.

Finally, Luna’s touching of the vehicle was not a product of her canine instincts rather, it
was in response to cues Agent Mitchell gave her. Courts are reluctant to find that a citizen’s Fourth
Amendment rights were violated by the uncontrollable instincts of a drug dog. However, Agent
Mitchell made upward gestures and indicated areas for Luna to sniff. Luna’s actions were in
response to those gestures. Thus, Luna’s actions constituted a search under the Fourth Amendment,
and the search was an unconstitutional infringement on Braden’s rights. Therefore, this Court
should affirm the decision of the Thirteenth Circuit.

In conclusion, because the Respondent’s constitutional rights were violated, this Court
should affirm, granting Wayne Braden’s Motion to Suppress.

ARGUMENT AND AUTHORITIES

Today’s decision will undoubtedly serve a critical role in the future of this Court’s Fourth
Amendment jurisprudence. Since its adoption, the Fourth Amendment has protected citizens from
arbitrary and unreasonable intrusions by the government, and this Court must continue to ensure
that, at minimum, the degrees of protection remain the same as they were when the Fourth
Amendment was adopted. See United States v. Jones, 565 U.S. 400, 411 (2012). The issues before
this Court today arise from a motion to suppress filed by the Respondent, Wayne Braden. Courts
review a motion to suppress under a mixed standard—the factual findings of the lower court are
reviewed for clear error, and the legal conclusions are reviewed de novo. United States v. Keller,
123 F.4th 264, 267 (5th Cir. 2024). This Court must view the evidence in the light most favorable

to the prevailing party—in this case, the Respondent. Id. Because the “touchstone” of the Fourth



Amendment is reasonableness, see Ohio v. Robinette, 519 U.S. 33, 39 (1996), this Court should
reverse the holding of the Thirteenth Circuit with respect to the first issue. And because the Fourth
Amendment “baseline” prohibits physical intrusions by the Government, see Florida v. Jardines,
569 U.S. 1, 11 (2013), this Court should affirm the Thirteenth Circuit’s holding on the second
issue. Ultimately, this Court should affirm the decision to grant Wayne Braden’s Motion to
Suppress.

l. Officer Hersh unlawfully extended the duration of the traffic stop because this
Court’s holding in Rodriguez v. United States does not support a categorical right to
conduct a criminal records check during a routine traffic stop.

The first issue presented in this case asks the Court to resolve a circuit split over whether
the Fourth Amendment provides officers with a categorical right to routinely conduct a criminal
history inquiry during a traffic stop. Because this Court’s precedent fails to support the existence
of such a categorical right, this Court should reverse the holding of the Thirteenth Circuit.

The Fourth Amendment protects citizens against unreasonable searches and seizures. U.S.
Const. amend. IV. A traffic stop constitutes a “seizure” within the meaning of the Fourth
Amendment, and therefore, even its brief duration and limited purpose must be reasonable. United
States v. Mayville, 955 F.3d 825, 829 (10th Cir. 2020) (citing Whren v. United States, 517 U.S.
806, 809-10 (1996)). In Rodriguez v. United States, this Court determined that the tolerable
duration of a traffic stop is restricted to the time necessary to address its “mission”—handling the
traffic violation and attending to any related safety concerns. Rodriguez v. United States, 575 U.S.
348, 354 (2015). Absent reasonable suspicion that justifies prolonging a traffic stop, when an
officer decides to conduct inquiries that are beyond the mission of the stop, he may only do so if

it does not “measurably extend” its duration. Id. at 355.



In Rodriguez, this Court provides context for what specific tasks are included in the
“mission” of a traffic stop. Id. An officer’s mission includes “ordinary inquiries incident to the
traffic stop,” such as verifying a driver’s license, identifying outstanding warrants, and checking
for automobile registration and proof of insurance. 1d. These tasks are intimately connected to the
objective behind enforcing the traffic code—to ensure “vehicles on the road are operated safely
and responsibly.” See id. In contrast, tasks performed to detect evidence of ordinary criminal
wrongdoing are not “ordinary inquiries” as these tasks do not have the same connection to ensuring
roadway safety. Id. at 355-56. To be sure, there is a government interest in officer safety that stems
from the mission of the stop itself, as traffic stops are “especially fraught with danger to police
officers.” Id. at 356 (quoting Arizona v. Johnson, 555 U.S. 323, 330 (2009)). Thus, an officer may
need to take some “negligibly burdensome precautions”—such as investigating other crimes—in
order to complete his mission safely. Id. Nonetheless, these on-scene investigations are not
included in the mission of the traffic stop, and, therefore, any pursuit of evidence of other criminal
wrongs must not prolong the stop’s duration. Id. at 356-57.

The United States Circuit Courts have taken two distinct approaches in addressing whether
an officer may conduct a criminal records check while carrying out a routine traffic stop. Compare
Mayville, 955 F.3d at 830 (adopting the categorical approach) with United States v. Purcell, 236
F.3d 1274, 1278 (11th Cir. 2001) (adopting the case-by-case approach). Some circuits follow a
categorical approach, maintaining that an officer’s decision to conduct a criminal history check on
a driver or passenger is always justified because it is a “negligibly burdensome precaution”
consistent with ensuring an officer’s ability to safely conduct the traffic stop. See, e.g., Mayville,
955 F.3d at 830. The remainder of the circuits hold that the answer is in a case-by-case approach,

meaning a criminal records check is only justified when, in the totality of the circumstances, it is

10



prudent to officer safety as opposed to being in pursuit of criminal wrongs. See, e.g., Purcell, 236
F.3d at 1278. In short, the categorical approach routinely allows a criminal history inquiries,
whereas the case-by-case approach only permits a criminal records check when it is shown that
the inquiry was conducted as a part of the traffic stop’s mission. See United States v. Evans, 786
F.3d 779, 787 (9th Cir 2015).

A. This Court’s precedent requires a case-by-case determination of whether a criminal
records check unlawfully prolongs a traffic stop.

The most accurate interpretation of this Court’s Fourth Amendment precedent, in
conjunction with its holding in Rodriguez v. United States, is that a case-by-case approach is
required when determining if a criminal history inquiry is constitutionally permissive during a
given traffic stop. This Court has long held that the “touchstone” of the Fourth Amendment is
reasonableness, which is measured by examining the totality of the circumstances. Robinette, 519
U.S. at 39. In the landmark case, Terry v. Ohio, this Court stated that each case regarding the
lawfulness of a search and seizure must be decided on its own facts. See Terry v. Ohio, 392 U.S.
1, 30 (1968); see also United States v. Jacobsen, 466 U.S. 109, 115 (1984) (“The reasonableness
of an official invasion of the citizen’s privacy must be appraised on the basis of the facts as they
existed at the time that invasion occurred.”). Accordingly, it is hardly appropriate to apply a
categorical rule to Fourth Amendment issues. See Purcell, 236 F.3d at 1279.

In addition to this Court’s long-established Fourth Amendment precedent, Rodriguez
requires that the analysis consider that an officer’s authority for seizure terminates at the point that
all tasks tied to the traffic infraction should have reasonably been completed. See Rodriguez, 575
U.S. at 354. In Rodriguez, this Court answered whether a dog sniff is constitutional if conducted
after the completion of a traffic stop and without reasonable suspicion. Id. at 350. This Court held

that when a traffic stop exceeds the time needed to complete its mission, it becomes an

11



unconstitutional seizure. Id. As previously noted, the Court distinguishes between the ordinary
inquiries included in the mission of a traffic stop and the unrelated inquiries not considered a part
of the mission, such as measures aimed at detecting criminal wrongdoing. Id. at 355. The Court
reasoned that a dog sniff was an activity conducted to detect crime; therefore, as an unrelated
inquiry conducted after the mission was complete, the dog sniff unlawfully prolonged the stop. Id.
at 357. While the issue before this Court addresses whether a criminal records check unlawfully
extended the duration of a traffic stop, the core holding from Rodriguez still controls—inquiries
unrelated to the stop must be performed within the timeframe reasonably necessary to complete
the ordinary inquiries. See id. When analyzing an issue that requires the Court to assess
reasonableness, a case-by-case approach is mandatory. See Robinette, 519 U.S. at 39 (holding that
reasonableness is determined by examining the totality of the circumstances).

1. The case-by-case approach ensures that an officer can only extend a traffic stop

for the purpose of performing a criminal history inquiry if it is prudent to the
mission of the stop.

This Court should follow the case-by-case approach because it guarantees that criminal
record checks may only be conducted if they are part of the mission of the traffic stop. Under the
case-by-case approach, a criminal records check that adds time to the traffic stop is only
constitutional if it is “negligibly burdensome” and necessary for officer safety. United States v.
Hunter, 88 F.4th 221, 226 (3d Cir. 2023). For example, in United States v. Hunter, the Third Circuit
held that a criminal history check was permissible during a traffic stop because it was negligibly
burdensome and fell squarely within the mission of the stop. Id. There, the officer conducted a
records check that lasted approximately two minutes and was supported by officer-related safety
concerns. Id. The court reasoned that a criminal history check is only permissible when necessary

to safely complete the stop. Id. Rejecting the categorical approach, the court acknowledged that
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there may be circumstances when a criminal history check would be unreasonable—when the
inquiry is more than “negligibly burdensome” and exceeds the mission of the stop. Id.

Additionally, the case-by-case approach requires that all criminal history checks be
performed within the timeframe necessary to complete the stop’s mission. United States v. Clark,
902 F.3d 404, 411 (3d Cir. 2018). In United States v. Clark, the Third Circuit held that an officer’s
verbal inquiry regarding a driver’s criminal history was not within the traffic stop’s mission and,
therefore, impermissibly prolonged the stop. Id. There, during a routine stop, an officer ran a record
check that reflected the driver’s criminal history for drug offenses. Id. at 406. Upon returning to
the car, the officer began questioning the driver about his criminal record, confirming the
knowledge the officer had already obtained through the record inquiry. Id. at 407. The court
reasoned that at the point he began his unnecessary questioning, all tasks tied to the stop were
complete. Id. at 411. Therefore, the questioning about the driver’s criminal activity went beyond
the ordinary inquiries related to the traffic stop. Id.

Putting this in the pertinent perspective, adopting the case-by-case approach ensures that
decisions to prolong a stop like Officer Hersh’s would never be tolerated—preserving the
constitutional rights of a citizen detained in a roadside stop. Officer Hersh’s administration of the
traffic stop added approximately twenty minutes to its duration because he chose to wait for Agent
Mitchell to report to the scene before conducting a criminal history check. R. at 14. As a result,
the criminal records check was not performed within the timeframe necessary to complete the
mission of the stop. See R. at 14. Here, the time required to complete the mission, even following
Pacificana Patrol Policy, was only three minutes. See R. at 14. Unlike the criminal history check
in Hunter, the eventual criminal records search in this case was not a negligibly burdensome

precaution as Officer Hersh unnecessarily added an additional seventeen minutes to the duration
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of the stop. See R. at 14. Additionally, like Clark, once Officer Hersh finally conducted the inquiry,
the time needed to perform the ordinary inquiries of the traffic stop had long passed. See R. at 14.
As illustrated by these fact-specific inquiries, using the case-by-case approach ensures that the
totality of the circumstances is considered and prevents the possibility that blatant constitutional
violations are swept under the rug of a categorical approach.

Also, in Rodriguez, this Court focused on distinguishing between the ordinary inquiries of
a traffic stop and matters unrelated to the stop’s mission. Rodriguez, 575 U.S. at 355-56. An officer
prolonging a stop to perform a criminal record search pursuant to his safety is distinguished from
an officer performing a criminal records check as a way to detect evidence of ordinary criminal
wrongdoing—the latter is always unconstitutional. See id. at 355. This is because matters
conducted pursuant to officer safety are “ordinary inquiries” in a traffic stop, while matters
conducted pursuant to detecting criminal wrongs are not related to the stop’s mission. Id. at 355—
56. In this case, the criminal records check on Braden must have been a measure aimed at detecting
criminal wrongdoing because Officer Hersh never indicated that he was ever concerned for his
safety. See R. at 13. Pursuant to this Court’s holding in Rodriguez, Officer Hersh’s lack of any
safety concerns prohibited him from prolonging Braden’s roadside detention to conduct the check.
Contrary to the categorical approach, the case-by-case analysis ensures that the difference between
maintaining officer safety and detecting criminal wrongdoing is distinctly evaluated for every
prolonged traffic stop. See, e.g., Hunter, 88 F.4th at 226.

A fundamental principle of this Court’s decision in Rodriguez is that authority for a traffic
stop seizure depends upon the “amount of time reasonably required to complete [the stop’s]
mission.” See Rodriguez, 575 U.S. at 357 (alteration in original) (emphasis added) (internal

quotations omitted) (quoting Illinois v. Caballes, 543 U.S. 405, 407 (2005)). A bright-line
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categorical rule that a criminal record check is routinely permitted during a traffic stop leaves no
room for assessing reasonableness. See Purcell, 236 F.3d at 1278. Therefore, this Court should
adopt the case-by-case approach and determine that, in the totality of the circumstances, Officer
Hersh’s inquiry into Braden’s criminal history was unconstitutional.

2. Under the case-by-case approach, Officer Hersh unconstitutionally prolonged the
traffic stop.

Using the case-by-case approach, this Court should find that Officer Hersh unlawfully
prolonged the traffic stop. As previously discussed, the case-by-case analysis takes into account
the totality of the circumstances in a given stop. See id. at 1279. Many courts have acknowledged
that awareness of a driver’s criminal history is often relevant to the safety of an officer and can
justify the records check if done for that purpose. Id. at 1278. However, this does not rid an officer
of his obligation to remain within the Fourth Amendment’s reasonableness requirement. See id.
Therefore, under the case-by-case approach, when an officer decides to take time to conduct a
criminal records check as part of a routine traffic stop, that check must be reasonable and
minimally intrusive. 1d.

A criminal history check is nominally intrusive if conducted almost simultaneously with
the traffic stop’s ordinary inquiries—such as checking a driver’s license and registration. See id.
(quoting United States v. McRae, 81 F.3d 1528, 1535-36 n.6 (10th Cir. 1996)). In United States v.
Purcell, the Eleventh Circuit held that a traffic stop prolonged by approximately three minutes did
not violate the Fourth Amendment because the delay was insignificant under the circumstances.
Id. at 1279. There, an officer conducting a traffic stop “requested a criminal history check as part
of his routine computer check.” Id. at 1278. It took the officer around eleven minutes to process
and issue the citation for the traffic violation, and three minutes later, the occupants consented to

a search of the vehicle. Id. at 1279. Thus, the delay in question was the time between the
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completion of the citation and the moment the occupants consented to a search—the three minutes
the officer was still waiting on the computer check results. See id. The court reasoned that because
the criminal history check was conducted almost simultaneously with the routine computer check
(an ordinary inquiry), see id. at 1278, the request for a criminal record inquiry was justified as part
of the traffic stop’s mission to ensure officer safety. See id.

Here, the criminal records check Officer Hersh conducted was unlawful because it was not
at all simultaneous with the other ordinary inquiries of the stop. See R. at 13. The criminal records
check was not conducted until Agent Mitchell arrived at the scene—twenty-two minutes after the
stop’s inception. R. at 14. It was at that point that Officer Hersh was able to use Agent Mitchell’s
data terminal to conduct his various record checks. R. at 14. However, Officer Hersh examined
Braden’s documents at the very beginning of the stop. See R. at 13. When Braden produced his
license, registration, and proof of insurance, Officer Hersh immediately observed them to be
“legitimate” and “properly issued.” See R. at 13. He also admitted that the vehicle was displaying
an up-to-date registration sticker. R at 13. Officer Hersh needed to use the mobile data terminal
simply to verify that the documents Braden produced were legitimate and accurate. See R. at 13.
However, his training and expertise allowed him to conduct his ordinary inquiry as to the
legitimacy of the documents close to twenty minutes before he conducted the criminal record
check. See R. at 14. Unlike the check in Purcell, Officer Hersh’s criminal history check was not
almost simultaneous with the other ordinary inquiries of the stop’s mission. See R. at 14. Therefore,
under the circumstances, it was unreasonable for Officer Hersh to extend the traffic stop to conduct
the criminal history check.

Additionally, when an officer waits for another officer to report to the scene in order to

assist in an inquiry unrelated to the traffic stop, the stop is impermissibly extended, regardless of
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whether the decision to wait was motivated by officer safety. See United States v. Hight, 127 F.
Supp. 3d 1126, 1133-34 (D. Colo. 2015). For example, in United States v. Hight, the United States
District Court for the District of Colorado concluded that a traffic stop was measurably extended
by activities unrelated to the pertinent traffic infraction. Id. at 1133. There, an officer had all the
information he needed to complete the traffic stop within eight minutes of pulling the driver over.
Id. at 1130. However, instead of completing the stop and letting the driver leave, the officer waited
an additional eleven minutes for a second officer to report to the scene so that he could ask
permission to search the vehicle. Id. For officer safety purposes, it was customary that two officers
be present at the scene before conducting a consented search of a vehicle. 1d. Applying Rodriguez,
the Colorado court reasoned that the officer’s waiting unduly prolonged the traffic stop. Id. at
1133. The delay was inconsequentially motivated by officer-related safety concerns because the
decision to wait was in pursuit of an investigation unrelated to the reason the driver was pulled
over. Id. at 1133-34.

Here, the stop was impermissibly extended because Officer Hersh chose to wait for Agent
Mitchell’s assistance in a matter unrelated to the reason for the traffic stop. R. at 14. Officer
Hersh’s choice to prolong the stop in order to conduct a criminal history inquiry resulted in a
twenty-minute delay. R. at 14. However, Officer Hersh had all the information he needed to
complete the stop within approximately two minutes of pulling Braden over—he had already
observed that the documents Braden produced appeared legitimate and up-to-date. See R. at 13.
Therefore, his decision to wait on Agent Mitchell impermissibly prolonged the traffic stop, and
Officer Hersh’s non-existent safety concerns cannot justify this delay.

To be sure, Officer Hersh testified that Pacificana Highway Patrol Policy requires officers

to run a criminal records check. R. at 13. On its face, this policy may appear to translate to the
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“mission” of a routine traffic stop in Pacificana. See R. at 13. However, this policy does not shield
the highway patrol from the constitutional requirements laid out in Rodriguez, see United States v.
Thomas, 997 F.3d 603, 616 (5th Cir. 2021) (holding that a police department policy has no effect
on the constitutional analysis), which requires that the duration of a traffic stop be limited to the
time reasonably required to complete its mission. Rodriguez, 575 U.S. at 354. Even still, Officer
Hersh did explain that the policy to conduct criminal record checks is in place so that officers
“know who [they are] dealing with.” R. at 13. As explained in Hight, this safety-centered policy
has no effect on the constitutionality of the delay.

3. The categorical approach is a fundamental misinterpretation of Rodriguez v.
United States.

While it seems clear that the case-by-case approach conforms to the holdings in Rodriguez,
there are a number of circuits that hold an officer may conduct a criminal history check as a
reasonable and constitutional part of all traffic stops. See McRae, 81 F.3d at 1536 n.6; Mayville,
955 F.3d at 830 n.1 (citing decisions from the First, Third, Fourth, and Seventh Circuit Courts that
hold that, post-Rodriguez, officers may conduct criminal-history checks as part of the mission of
the traffic stop). By holding that criminal history inquiries are part of the mission of a traffic stop,
the courts that adopt the categorical approach have plainly misinterpreted this Court’s holding in
Rodriguez. See generally Rodriguez, 575 U.S. at 356 (holding that an officer’s ability to take
negligibly burdensome safety precautions is permitted, not automatic).

Courts adopting the categorical approach latch onto the language in Rodriguez that allows
officers to conduct “negligibly burdensome” inquiries as part of completing the traffic stop safely.
Mayville, 955 F.3d at 830. In United States v. Mayville, the Tenth Circuit held that an officer was
entitled to conduct a criminal history check during a traffic stop that lasted nineteen minutes

because the check was a “negligibly burdensome” inquiry in the interest of officer safety. Id. at
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830-31. There, seven minutes into a routine traffic stop, an officer requested a Triple | records
check—a search that checks for warrants and any criminal history—on the driver. Id. at 828.
Dispatch returned the records request at around the nineteen-minute mark. Id. The court reasoned
that, while waiting for the records search, the officer was in pursuit of the traffic stop’s mission
for the entire nineteen minutes. See id. at 833. It justified its conclusion by holding that criminal
history inquiries are encompassed in Rodriguez’s rule that “negligibly burdensome” inquiries are
permissible during a traffic stop as they are consistent with an officer’s mission of attending to
related safety concerns. See id. at 830; see also United States v. Palmer, 820 F.3d 640, 651 (4th
Cir. 2016) (“A motorist stopped by the police is obliged to endure ‘certain negligibly burdensome
precautions’ that may not relate directly to the reason for the traffic stop, such as checking whether
the driver has a criminal record. . .”).

The holdings of these circuit courts must be criticized for their broad interpretation of this
Court’s holding in Rodriguez and their disregard for the entirety of its reasoning. In Rodriguez,
this Court acknowledged that “an officer may need to take certain negligibly burdensome
precautions in order to complete his mission safely.” Rodriguez, 575 U.S. at 356 (emphasis added).
However, this conclusion was drawn from the idea that traffic stops can be especially dangerous
for police officers. Id. Thus, the correct interpretation of this holding is that a “negligibly
burdensome precaution” may be justified and permissible for officer safety concerns, but such a
precaution is not automatically a part of the mission of the stop. See Purcell, 236 F.3d at 1278.
Additionally, as this Court specifies, an on-scene investigation into other crimes detours from an
officer’s mission, Rodriguez, 575 U.S. at 356, and inquiring into a person’s criminal history is

undoubtedly investigating other crimes.

19



Additionally, in Rodriguez, this Court enumerated the typical inquiries included in an
officer’s mission during a traffic stop: “checking the driver’s license, determining whether there
are outstanding warrants against the driver, and inspecting the automobile’s registration and proof
of insurance.” Id. at 355. It should not be ignored that checking criminal histories was omitted
from this list. See Palmer, 820 F.3d at 655 (Wynn, J., concurring). This implies that this Court did
not intend for criminal history inquiries to be a routine component of a traffic stop. See id.
Nonetheless, the courts that adopt the categorical approach fundamentally misinterpret Rodriguez
to justify including criminal history checks as routine aspects of a traffic stop. Id. at 651. Thus, the
case-by-case approach—requiring that criminal history checks only be conducted when there is a
concern for officer safety—is the approach that aligns with this Court’s holding in Rodriguez.

B. Even if this Court adopts the categorical approach, officers are still prohibited from
unduly prolonging the duration of a traffic stop.

As discussed, this Court’s precedent demands the case-by-case approach, but even if this
Court should choose to apply the categorical rule, the analysis is not yet complete. Under the
categorical approach, an officer is still only permitted to run a criminal history check during a
traffic stop if such an inquiry does not unreasonably prolong the stop. Mayville, 955 F.3d at 831.
This Court has emphasized how important it is that the time taken to achieve law enforcement
purposes be reasonable under the circumstances. See United States v. Sharpe, 470 U.S. 675, 685
(1985). To assess whether a traffic stop has been excessively prolonged, this Court must consider
whether the officer diligently pursued their investigation. Id. at 686.

An officer has not acted diligently when he has failed to pursue a reasonable route of
investigation—the route that will quickly satisfy any needed inquiries. See id. In United States v.
Sharpe, this Court held that an officer acted diligently while conducting a twenty-minute stop

because he actively and consistently pursued the investigation. Id. at 687—88. There, an officer was
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facilitating simultaneous traffic stops for two different drivers. Id. at 678. While the officer was
attending to the first driver, he was working with a partner and local police to help “maintain the
situation” with the second driver. 1d. It took the officer about fifteen minutes to arrive on the scene
of the second driver’s stop, Id. at 679, but he performed his roadside investigation in about five
minutes. See id. at 687. This Court reasoned that throughout the entire twenty minutes the second
driver was detained, the officer was continuously asking other officials for assistance with the stop
and then proceeded expeditiously through his examination once he arrived on the scene. Id. This
Court reasoned that the officer pursued his investigation in a diligent and reasonable manner and
quickly confirmed the suspicions that prompted the investigatory stop. Id. at 687—88.

Here, Officer Hersh did not act diligently because he failed to pursue the route of
investigation that would have quickly satisfied his need for the criminal record check. See R. at
14. Instead of having dispatch or another officer conduct a records check and send him the results
via radio, Officer Hersh opted to wait for Agent Mitchell to respond to the scene and perform the
exact same action. R. at 14. Regardless of who ran the search, the criminal history check itself
would have taken the same amount of time. R. at 14. However, the decision to wait twenty minutes
for Agent Mitchell’s arrival was the least efficient option available. R. at 14. Unlike the officer in
Sharpe, Officer Hersh failed to expeditiously pursue the traffic investigation by opting to
unnecessarily delay the criminal history search. See R. at 14. Because he did not diligently pursue
the investigation, Officer Hersh unreasonably prolonged the traffic stop. See R. at 14.

C. Officer Hersh unconstitutionally extended the duration of the traffic stop because he
did not have reasonable suspicion that Braden was engaged in any criminal activity.

Having determined that under either approach, Officer Hersh prolonged the traffic stop
beyond its mission, this Court should hold that Officer Hersh unlawfully extended the traffic stop

because he did not have any reasonable suspicion that Braden was engaged in additional criminal
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activity. An officer must have reasonable suspicion of additional wrongdoing in order to prolong
a traffic stop beyond its original mission. United States v. Jordan, 100 F.4th 714, 718 (6th Cir.
2024) (citing Rodriguez, 575 U.S. at 355). “Reasonable suspicion exists when an officer has
‘specific and articulable facts’ that provide an objective basis for suspecting legal wrongdoing.”
Id. (quoting Terry, 392 U.S. at 21). In reviewing a reasonable suspicion determination, this Court
must, once again, consider the totality of the circumstances to determine whether an officer had an
objective basis for suspecting legal wrongdoing. United States v. Arvizu, 534 U.S. 266, 273 (2002).

While reasonable suspicion is a lower standard than probable cause, the Fourth
Amendment still requires, at minimum, an objective justification for prolonging the stop. See
Illinois v. Wardlow, 528 U.S. 119, 123 (2000). An officer must be able to show that his suspicion
of criminal activity was based on more than a “hunch.” See id. at 124 (citing Terry, 392 U.S. at
27). For example, in United States v. Stewart, the Third Circuit held that an officer had reasonable
suspicion of criminal activity when he extended the length of a traffic stop based on six
contributing factors. United States v. Stewart, 92 F.4th 461, 471 (3d Cir. 2024). There, the driver
gave the officer evasive and inconsistent answers to questions about his travel, had dark tinted
windows, was driving someone else’s car, had a history of run-ins with the law, was traveling
alone along a popular drug corridor, and his vehicle had an air freshener. Id. at 468. Additionally,
the driver seemed nervous and avoided eye contact. Id. The court reasoned that while any of these
individual factors may not amount to reasonable suspicion, in the totality of the circumstances, the
officer’s observations were enough to establish reasonable suspicion. Id. at 471.

In contrast, weak indicators of criminal conduct are insufficient for establishing reasonable
suspicion. United States v. Taylor, 121 F.4th 590, 597 (6th Cir. 2024). In United States v. Taylor,

the Sixth Circuit held that the officer did not have reasonable suspicion to prolong the traffic stop
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because the contributing factors held very little weight and were insufficient to establish reasonable
suspicion. Id. There, an officer observed that the driver had questionable travel plans, a criminal
history, and air fresheners on his gear shift. 1d. at 595-96. The officer also thought the driver made
some large reaching movements consistent with rummaging through the car after she asked him
for his proof of insurance. Id. at 593. The court reasoned that it could give very little weight to the
questionable travel plans because the officer never elicited any inconsistencies and based her
suspicions on a “hunch.” Id. at 596. It also afforded little to no weight to the presence of air
fresheners because the officer did not indicate there was any suspicious scent coming from the
vehicle. Id. Finally, the driver only made large movements when the officer instructed him to look
for his proof of insurance. Id. at 597. The court concluded that even with the criminal history in
the mix, the factors were too weak to establish reasonable suspicion. 1d. at 597-98 (“The threshold
for reasonable suspicion may be low, but it is not nonexistent.”).

Here, Officer Hersh had an almost complete lack of indication that Braden was engaged in
criminal conduct beyond the reason for the traffic stop. See R. at 13. Braden was completely
compliant with the traffic stop—Ilawfully pulling over, rolling down his window when asked to,
and producing requested documents. R. at 2-3. Upon his initial examination of the vehicle,
“Officer Hersh did not notice any open containers of alcohol or any other prohibited item in plain
view.” R. at 3. Officer Hersh also did not notice any signs that Braden was intoxicated. R. at 13.
Additionally, he testified that he did “not notice anything unusual” when speaking to Braden, and
in fact, Braden was “quite pleasant” when Officer Hersh approached the vehicle. R. at 13. Finally,
all of Braden’s documentation appeared “legitimate” and “properly issued.” R. at 13. Unlike the
officers in both Stewart and Taylor, Officer Hersh’s observations gave him almost no indication

that Braden was engaged in any criminal activity, which could not have given him the reasonable
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suspicion required to prolong the traffic stop in this case. See R. at 2-3, 13. Even more compelling
is the fact that in Taylor, the court, with substantially more contributing factors than the ones in
this case, still found there was not enough indication of criminal activity to sufficiently establish
reasonable suspicion. See Taylor, 121 F.4th at 597. Therefore, Officer Hersh did not reach the
threshold required for reasonable suspicion to extend the traffic stop beyond its mission, making
his prolonged seizure of Braden unconstitutional.

In conclusion, this Court’s precedent requires the application of the case-by-case approach,
but even if the Court applies the categorical approach, the traffic stop was still unconstitutionally
prolonged. Accordingly, this Court should reverse.

. Luna’s physical contact with Braden’s vehicle amounted to an unconstitutional
search.

“One virtue of the Fourth Amendment’s property-rights baseline is that it keeps easy cases
easy,” and this is an easy case. Jardines, 569 U.S. at 11. When “the Government obtains
information by physically intruding on a constitutionally protected area,” a search within the
meaning of the Fourth Amendment has “undoubtedly occurred.” Jones, 565 U.S. at 406, n.3. This
Court should find that Luna’s physical contact with Braden’s vehicle was an unconstitutional
search under the common-law trespassory test. When Luna jumped onto the driver’s side window,
planted her two front paws on it, and sniffed the air emanating from the driver’s compartment, she
undoubtedly performed an unconstitutional search under the Fourth Amendment. See R. at 4.

Over time, this Court has adopted an alternative avenue for proving a Fourth Amendment
violation. See Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring). The
“reasonable expectation of privacy” test provides that any intrusion into a person’s reasonable
expectation of privacy may constitute a Fourth Amendment search. 1d. However, this is a test that

supplements rather than substitutes the “traditional property-based understanding of the Fourth
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Amendment.” Jardines, 569 U.S. at 11; see also id.at 5 (quoting United States v. Knotts, 460 U.S.
276, 286 (1983) (Brennan, J., concurring in the judgment))(“[T]hough Katz may add to the
baseline, it does not subtract anything from the Amendment’s protections ‘when the Government
does engage in [a] physical intrusion of a constitutionally protected area[.]’” (alteration in
original)). Therefore, a violation of the common-law trespassory test alone is enough to constitute
a Fourth Amendment search, regardless of the citizen’s reasonable expectation of privacy.
Jardines, 569 U.S. at 11. Because Luna’s sniff search is unconstitutional under the common-law
trespassory test, this Court should affirm.

A. Luna’s physical contact with Braden’s vehicle amounted to an unconstitutional
search because she impermissibly trespassed on constitutionally protected property
in pursuit of information.

This Court should find that Luna’s sniff test was unconstitutional because she physically
trespassed on constitutionally protected property for the purpose of gaining information. It is
undisputed that a vehicle is afforded constitutional protections. See Jones, 565 U.S. at 404 (citing
United States v. Chadwick, 433 U.S. 1, 12 (1977), abrogated by California v. Acevedo, 500 U.S.
565 (1991).). The Fourth Amendment protects the “right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.” U.S. Const. amend. 1V
(emphasis added). Under the language of the Fourth Amendment, automobiles are “effects;” thus,
searches of automobiles are “subject to the constitutional standard of reasonableness.” Chadwick,
433 U.S. at 12. As such, the Fourth Amendment “baseline” is that when the Government physically
intrudes upon a constitutionally protected area and obtains information, a search has “undoubtedly
occurred.” Jardines, 569 U.S. at 5 (quoting Jones, 565 U.S. at 406, n.3). Therefore, under the

“common law trespassory test,” see Jones, 565 U.S. at 409, an unconstitutional search occurs when
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the government (1) physically intrudes upon a constitutionally protected area, (2) for the purpose
of gaining information, (3) without a license to do so. See Jardines, 569 U.S. at 8.

1. Luna committed a common-law trespass because she stood up on the vehicle and
placed her paws on the window.

This Court should find that Luna’s action constituted a common-law trespass when she
touched Braden’s vehicle explicitly. The threshold question in the Jones test is whether the
government committed a common-law trespass on a constitutionally protected area. Jones, 565
U.S. at 404. Under the Restatement (Second) of Torts, an actor commits a trespass by coming into
intentional physical contact with the chattel of another. Restatement (Second) of Torts § 217 cmt.
e (1965). A trespass may also be committed by intermeddling (making physical contact) with
another’s chattel without their consent. Id. At the outset, it is clear that Luna made physical contact
with Braden’s vehicle. See R. at 4. Luna planted her paws on the door and window of the vehicle
and sniffed the upper seams. R. at 4. This physical contact satisfies the definition of common-law
trespass under the Restatement, and this conclusion is consistent with this Court’s precedent.

When officers encroach onto a constitutionally protected area, a physical trespass has
occurred. Jones, 565 U.S. at 410. For example, in Jones, this Court determined that agents
physically trespassed on a protected area when they attached a Global-Positioning-System (GPS)
tracking device to the undercarriage of a vehicle. I1d. at 401, 403, 410. There, the agents used the
GPS to track the vehicle’s movements over the following twenty-eight days. 1d. at 403. This Court
reasoned that the Government physically intruded on private property by installing the tracking
device on the vehicle. Id. at 404. Similarly, in Florida v. Jardines, this Court held that officers
physically trespassed on a constitutionally protected area in order to conduct a dog sniff test.
Jardines, 569 U.S. at 6. In that case, officers brought the dog onto the front porch of a home, which

the Court concluded was constitutionally protected as an extension of the home itself. Id. The
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Court reasoned that conducting this sniff test on the front porch was a physical intrusion on an area
protected by the Fourth Amendment. Id.

This Court consistently recognizes the important protections the Fourth Amendment offers
against arbitrary or unreasonable government intrusions. Id; Taylor v. City of Saginaw, 922 F.3d
328, 332 (6th Cir. 2019) (quoting Camara v. Mun. Ct. of City & Cnty. of S.F., 387 U.S. 523, 528,
(1967)). As such, even the slightest physical intrusion upon the chattel of another constitutes a
common-law trespass. Id. at 333. For example, in Taylor v. City of Saginaw, the Sixth Circuit held
that “chalking” tires constituted a common-law trespass. Id. There, the City placed chalk marks on
tires to gather information about and enforce parking violations. 1d. at 331. The court reasoned that
while this action involved minimal physical contact, the marking of people’s tires was a physical
intrusion constituting a common-law trespass. Id. at 333.

Here, a common-law trespass occurred when Luna encroached upon Braden’s vehicle. See
R. at 4. Even before she jumped up and planted her front paws on the window, Luna circled
Braden’s vehicle and entered the wheel well area and undercarriage with her snout. R. at 4. Like
in Jones, Luna physically intruded on Braden’s private property when she sniffed and made contact
with the innermost areas of the vehicle—eventually making explicit physical contact on the
driver’s side window. See R. at 4. Similar to the chalk marks in Taylor, Luna’s physical intrusion,
while seemingly minimal, nonetheless constituted a common-law trespass. R. at 4.

State law also supports the conclusion that Luna physically trespassed by placing her paws
on the window and door. See State v. Dorff, 526 P.3d 988, 998, cert. denied, 144 S. Ct. 249 (Idaho
2023). In State v. Dorff, a case with facts almost identical to this one, the Supreme Court of Idaho
held that a drug dog trespassed on a man’s car during a drug sniff. Id. at 999. There, as the drug

dog circled the vehicle it made two contacts with the vehicle’s exterior surface and then planted
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its paws on the door and window to stand up and sniff the vehicle’s upper seams. Id. at 991.
Applying this Court’s holding in Jones, the Idaho court reasoned that, by placing its paws on the
window and standing on the vehicle, the drug dog physically intruded on the vehicle without the
driver’s consent; therefore, the dog’s actions constituted a wrongful trespass. Id. at 999.

Here, Luna committed a trespass because she intruded on the vehicle’s protected areas
while conducting her sniff test. R. at 4. Exactly like the drug dog in State v. Dorff, Luna made
multiple potential and explicit contacts with the vehicle’s exterior and then planted her paws on
the window and door to stand up and sniff. R. at 4. Therefore, Luna’s actions satisfy the threshold
issue of physical trespass in the Jones common-law trespassory test.

2. Luna jumped onto the car and sniffed for the purpose of gaining information.

This Court should conclude that Luna’s touching of the vehicle satisfies the second element
of the Jones common-law-trespassory test because her sniffing of the vehicle was in pursuit of
information. The second prong of the Jones test is satisfied when the physical intrusion was for
the purpose of obtaining information. See Jones, 565 U.S. at 404. A trespass conjoined with an
attempt to find something is consistent with the meaning of “search.” United States v. Richmond,
915 F.3d 352, 357 (5th Cir. 2019) (quoting Jones, 565 U.S. at 408.).

A sniff test performed by a narcotics detection dog is, by its nature, done for the purpose
of collecting information. United States v. Corbett, 718 F. Supp. 3d 537, 562 (S.D.W. Va. 2024).
For example, in United States v. Corbett, the court had no difficulty concluding that a dog sniff
test performed by a narcotic-detecting dog was for the purpose of gathering information. Id. There,
a drug dog was performing a sniff test on a vehicle when it placed its paws on multiple
“windowsills” and poked its head inside two different open windows. Id. at 548-49. After finding

that these instances qualified as trespasses onto a constitutionally protected area, the court
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proceeded to the next step in the Jones test to determine if the dog’s trespassing was done in pursuit
of information. 1d. at 562 (quoting Jones, 565 U.S. at 404). The court reasoned that dog sniffs are
aimed at “detecting evidence of ordinary criminal wrongdoing.” Id. at 559 (quoting Rodriguez,
575 U.S. at 355). This reasoning directed the court to a straightforward conclusion—the drug dog
trespassed for the purpose of gaining information. Id.

Here, Luna’s sniff test was done for the purpose of gathering information. See R. at 3.
Agent Mitchell decided to have Luna perform a sniff test to check for the presence of narcotics. R.
at 3. Each sniff, including the various instances she almost or explicitly touched the vehicle, was
aimed at gathering information about whether narcotics were present in Braden’s vehicle. R. at 4.
Like the court in Corbett, this Court should have little difficulty reaching the same straightforward
conclusion—Luna trespassed for the purpose of gaining information.

3. Braden did not give the officers a license to have Luna touch his vehicle.

This Court should find that Luna’s information-gathering trespass was an unconstitutional
search because Braden did not consent to the officers conducting a test that would permit Luna to
touch his vehicle. As stated by the ldaho Supreme Court, “there is no asterisk to the Fourth
Amendment excusing the unconstitutional acts of law enforcement when they are accomplished
by means of a trained dog.” State v. Howard, 496 P.3d 865, 868 (Idaho 2021).

As articulated by this Court in Florida v. Jardines, a Fourth Amendment search becomes
unconstitutional when the investigation was accomplished through “unlicensed physical
intrusion.” Jardines, 569 U.S. at 7. Generally, the use of a drug dog would not implicate privacy
interests because a dog sniff is much less intrusive than a typical search. See United States v. Place,
462 U.S. 696, 707 (1983). However, when a dog sniff crosses into Fourth Amendment search

territory, the officer’s leave to gather information, absent consent, is “sharply circumscribed.” See
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Jardines, 569 U.S. at 7. In Jardines, this Court discussed that, at times, the police have an implied
license to commit a physical trespass. See id. at 8. As previously discussed, in that case, a drug
dog performed a sniff test on the front porch of a home, which was determined to be a
constitutionally protected area. Id. The Court reasoned that police may enter the front porch of a
home and knock on the door without needing a license to do so, but bringing a trained police dog
to investigate the area is an entirely different scenario. Id. at 8-9. (“The scope of a license—express
or implied—is limited not only to a particular area but also to a specific purpose.”). Similarly, the
social norm that an officer may approach and walk around a vehicle during a traffic stop does not
invite the officer to conduct a search. See id. at 9.

Even still, there are a number of cases that regard an unlicensed dog sniff as constitutional;
however, the common denominator in those cases is that the dog sniff lacks physical contact with
the vehicle and thus does not enter Fourth Amendment territory. See, e.g., lllinois v. Caballes, 543
U.S. at 406, 409 (holding that an unlicensed dog sniff performed on the exterior of a vehicle, which
did not include any physical touching of the vehicle, did not constitute a Fourth Amendment
violation). Additionally, a dog sniff of the free air immediately surrounding a vehicle will not
amount to a search under the common-law trespassory test because vehicles do not have the same
protected “curtilage” akin to the area surrounding a home. Dorff, 526 P.3d at 998. Here, in accord
with this Court’s holding in Jardines, the scope of Agent Mitchell’s license to conduct a sniff test
with Luna was limited to the air surrounding Braden’s vehicle. See R. at 3-4. Absent Braden’s
consent—which he never supplied—this license could not be extended to a physical touching of
the vehicle. See R. at 4. Having already reached the conclusion that Luna’s physical contact with
Braden’s vehicle should be recognized as a search under the common-law trespassory test, this

search was, therefore, unconstitutional without Braden’s express or implied consent. See R. at 4.
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B. Luna’s actions amounted to an unconstitutional search under the Fourth Amendment
because Agent Mitchell encouraged the intrusion on the vehicle.

This Court should hold that Luna’s touching of the vehicle amounted to an unconstitutional
search because her actions were not caused by her canine instincts. Unsurprisingly, there are many
cases where courts have declined to find that a citizen’s Fourth Amendment rights were violated
by the uncontrollable instincts of a drug dog. See Keller, 123 F.4th at 268-69 (citing authority
from several United States Circuit Courts). In United States v. Keller, a drug dog performing a
sniff test “placed his paws on the rear bumper of the vehicle and sniffed near the back hatch.” 1d.
at 266. Aside from holding the drug dog on a leash, the supervising agent’s conduct did not disturb
the dog’s independence to conduct the sniff test. See id. at 266-67. The Fifth Circuit, with support
from multiple other circuits, held that “absent police misconduct, the instinctive actions of a trained
canine—including placing his paws on a vehicle’s exterior—constitute incidental contact, not an
unconstitutional Fourth Amendment search.” Keller, 123 F.4th at 268 (citations omitted).
Similarly, in United States v. Stone, the Tenth Circuit held that when a dog jumped into the open
hatchback of a vehicle while conducting a sniff test, the action was based on instinct and did not
violate the Fourth Amendment. United States v. Stone, 866 F.2d 359, 364 (1989). In that case,
there was no evidence nor contention that the police opened the hatchback or encouraged the dog
to jump into the car. Id. The court reasoned the officers had not conducted an unreasonable search
because the sniff was independent of any police actions. See id.

Alternatively, a dog sniff is unconstitutional when the canine’s physical intrusion was
encouraged by officer conduct. United States v. Winningham, 140 F.3d 1328, 1331 (10th
Cir.1998). For instance, in United States v. Winningham, the Tenth Circuit, distinguishing its
holding in Stone, held that a dog’s entrance into a vehicle during a sniff test constituted a Fourth

Amendment search because it was facilitated by the officers. 1d. There, a drug dog was performing
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a sniff test on a van after the officers had already opened the car door and conducted a visual search
of the interior. 1d. at 1329-30. The officer unleashed the dog to conduct the test, and when the dog
reached the open door, he jumped inside, sniffed the van’s interior, and alerted the officers to
narcotics. Id. at 1330. The court reasoned that the officers acted in a way that showed a desire to
facilitate a dog sniff of the car’s interior. Id. at 1331. Thus, because the dog was not acting on its
own instincts but rather was encouraged to enter the vehicle in accordance with the officers’
conduct, the search implicated the Fourth Amendment. See id. at 1330.

Here, Luna’s sniff test was unconstitutional because Agent Mitchell encouraged her to
touch Braden’s vehicle. See R. at 4. The record clearly indicates that Agent Mitchell was making
upward gestures and indicating areas for Luna to sniff. R. at 4. Unlike in Stone, there is ample
evidence to show that Agent Mitchell encouraged Luna to touch the car to gain a better vantage
point for sniffing. R. at 4. Like Winningham, Agent Mitchell was facilitating the search in a way
that enticed Luna to put her paws on the window of the vehicle and sniff. R. at 4. Unlike Keller
and the other cases where unconstitutional searches were not found when dogs were acting on
instinct, Luna’s actions were not based on her canine instincts. See R. at 4. Rather, Luna’s behavior
was in response to Agent Mitchell’s cues. R. at 4. Thus, Luna’s actions constituted a search under
the Fourth Amendment and were an unconstitutional infringement on Braden’s rights.

Therefore, because Luna’s behavior satisfies the common-law trespassory test, this Court
should affirm the Thirteenth Circuit’s holding.

CONCLUSION

In conclusion, this Court should reverse in part and affirm in part. First, the Thirteenth

Circuit erred in adopting the categorical approach when determining whether a criminal history

inquiry unduly prolongs a traffic stop. This Court’s precedent requires the application of the case-
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by-case approach because determining reasonableness is fundamental to the Fourth Amendment
analysis. However, even if this Court adopts the categorical approach, the traffic stop was still
unconstitutionally prolonged in this case because Officer Hersh did not diligently pursue the
mission of the stop and did not have reasonable suspicion that Braden was engaged in criminal
activity. Next, this Court should affirm the Thirteenth Circuit’s holding that Luna’s dog sniff was
an unconstitutional search under the common-law trespassory test because she, without a license,
physically intruded on a constitutionally protected area for the purpose of gaining information.
Ultimately, this Court should affirm the Thirteenth Circuit decision to grant the Respondent’s

Motion to Suppress.
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